will be sutherently addressed mdocket 06- 187, and argue that the current dockel s the hest
venue for a deicrmination.

53 Staff apreed that RCC and USCOC are participating in docket 06- 187 and
acknowledged that the 1ssue of apphicability of the standards 1o wireless CTC has oot been
addressed. Stafl stated that the parties 1o that docket are determining what issues can be agreed
1o and what itsues will need to be presented 10 the Commission for decision.” Stafl stated thay
o the eatent agreement s not reached on stgndards and on which providers the standards shouid
apply to, a procedural schedule will need to be established 10 address those issues.” Staff
supported the Commnission’s decision 10 defer to docket U6- 187, stating that it is prcma‘ldrc to
gecide whether standards that sre not yel determined should apply to wireless CTCs,

4. The Comunission will not reconsider whether to sddress the applicability of the
bitling stundards in this dockel. As the Commission said in its Order. it wouid be premature 10
decide applicability. Panice are cusrennly reviewing the billing standaids and are working to
determine whether sgreciment can be reached on standards. The bevter process is to determine
appheebility 10 wireless ETCs in the docket cpened to review the billing stancards rather than in

th:s proceeding.

VHI. Summary of Decisions

55 On the 1ssue of the advertising requirements, the Commission grants
seconsideration as follows: The sdvertising requirements are 10 be applied only 10 print

advernsing thal 1s designed 10 resch these customers in a CETC s designated service area. M a

TROC and USTOC Feunon a1 923
" Sraff Respense et {25
“ Staff Response al §2°
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CETC chooses notto adyvernse tirough pont i gs desipiated arca, the advertisig requiremennts
must be met through anather tonn of sdverising,

50, Onthe issue of requiring optional per nunute blocking to Liteline subscnibess,
reconsideration is pranted 1o obtain addinonal informauon. The Commission seeks additional
comment on wherther s rechnicelly feasible for CETCs to offer per nunute blocking.
Additnonally, comments are requesied that address the incremental cast ol such blocking.
Comments may address other issuves related 1o per minute blocking. Comiments are due
December 20, 2006, Reply comments are due January 12, 2007,

S7. Given the arguments and information presenied in the Petitrons for
Reconsideration, the Commission reconsiders its ruling that ail 121Cs must provide s plan
without a terminanion fee. The offering of such a plan will not be a requirement. Given that
decision, the request 10 reconsider the requirement 10 advertise a plan without a termination fee 15
Mool

58, The Commission denies reconsideration of its decisions to allow Lifeline
customiers 10 ci:oese a plan znd (0 have the Lifeline discount spplied to that plan, its finding that
CLETCs must Bie two-veear quality improvement plans on an annual basis, and its decision 1o
addrece ihe apphcagbility af the tilhing standards in docket 06-187

1T 1S, THEREFORE, BY THE COMMISSION ORDERED THAT:

A The Pettions for Reconsideration are denied in part and granted in pant as sel
fonh aPovc.

B Any party muy file apeiinon for reconsideration of this order within fifteen days
of the date this oraer i served. 1 service is by mail, service 1s complete upon mailing and three

days mayv be added to the above time frame. K.S.A 06-118; K.8.A. 2005 Supp. 77-52%a)(1).

B —
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Tothe extent Mty osder consiituges final agency action that ys subject to
poicaal review KOS AT 007(h)(), the apeney olficer designated o eceive service of any
peution for judicral revicw s Susan K- Dufly, Executive Director. K.S A T1-529w).

D The Comnussion setains junsdiction over the subject matter and parties {or the

purposc of issuing such furthes order or orders, as it nay deem necessary

BY THE COMMISSION 118 SO ORDERED. ORDER MAILED
Mohne, Chr; Krehhiel, Comm.; Moffer, Comni. NOV 2 ¢ 2006
Dated:__ . MOV 20 208 Sk Ty o

Susan K. Duffy

bl Executive Director
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IN THE UNITED STATES DISTRICT COURT
FORTHE IMSSTRICT OF KANSAS

)
Sprint Specirum, L., )
}
Plaintiff, )
v } CIVii. ACTION
} No. 07- -
Rrian Moline, Robert Krehbiel and Michael )
Maffet, in thetr Official Capacities 2s the )
Commissioners of the Kansas Corporation )
Commission, )
)
Dcfendants. )
_ )

VERIFIED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF

Sprint Spectrum, 1.1 d/b/a Sprint PCS (“Sprint™), by and through its undersigned
counsel, hereby brinps this action for declaratery and injunctive relief egainst defendants
Commussioners of the Kansas Cerporation Commission ("KCC") (in their official capacities and
not as :ndividuals). Brian Meline, Robent Krehbie] and Michael Moffel. In support of Hs

Complaini, Sprint siates and slieges as follows:

1. INTRODUCTION

! Sprinl secks a deciereiony ruhng from this Count that the rule set forth in the
KCC's October 2, 2000 Order in Dockel No, 06-GIMT-446-GIT requiring an chigible
1elecommuniceiions carmier ("E1C7) 10 apply federal Lifeline suppon to reduce the cost of any
sate plan offered by the carrier violaies federal law (hereafier, the "Kanszs Lifeline Rule™).

2. Speaificaily. the Court <hould declare that the Kanszas Lifeline Rule violales

p =%
-
.

"SC 6 2534(f and 47 C.FR. £ 54.403(b) because 1t is inconsisient with the FCC's
determination {hat federal lafeline support must be applied 10 reduce the cost of an ETC's

lowest-cost generally availeble resideniial rate plan.
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As applicd 10 0 CMRS provider, the Count should further declare that the Kansas
Lifeline Rule viofates 47 US.C § 332(ci(3)(A) as it would requite the carrier to provide a
reduced rate scrvice without the ability to Jawtully recover the subsidy from the federal universal

service support fund

4, Sprint further secks an initial restraining order and preliminary and final

injunctive relicf prohibiting the Defendants and any employees or agents of the KCC from taking
any action 10 enforce or atiempl to enforce any provision of the Kansas Lifeline Rule against

Sprint.

1. PARTIES, JURISDICTION AND VENUE

5. Pleiniff Sprint Spectrum, L.P. is a Delaware limited partnership having its
principal place of business at 6200 Sprint Parkway, Overland Park, Kansas 66251, Sprint
provides commercial mobiie radio services ("CMRS™) in the State of Kansas. Sprint hes also
heen desipnated as a federal ETC throughoul certzin defined service areas within the State of
Kansas.

0. The KCC s a Siate agency arganized under section 74-601 of the Kansas statutes.
The KCC is generally authorized 1o repulate the activities of public utilities providing telephone
service n the Siate of Kansas However, CMRS providers, like Sprint, are expressly exempl
from the KCC's “jurisdiction. regulation, supervision and control” under Kansas law. K.S.A. §§
66-104a(c) and 66-1,143(b).

7. Defendant Brian Moline 15 the Chair of the KCC. Chan Moline i£ sued in hiy
afhicial capacity lor declaratory and injunclive relief

8. Defendant Robert Krehbiel s a Commissioner of the KCC. Comnussioner

Krehbiel 1s sued in his efficial capacity for declaratory and injunctive rehef,




Y Dedendant Michae! Motlet s a Commssioner of the KOO, Commissioner Mol{al

1s sued in his officiad capacity for declaratory and injunctive reliel.

b This count has subject matter jurisdiction of the achion pursuant 10 28 U.S.C.

§ 1331, in conjunction with 47 1J.85.C. § 254,47 1J.5.C. § 332 and 47 C.I- R § 54.40].

1} An actual, bona fide and justiciable controversy ¢xists between the parties

pursuant 10 28 U.S.C. § 2201,

k)

Venue is proper in this district under 28 U.8.C. § 1391(b) because the Defendants

reside in this District and because & substantial pant of the events giving rise to this action

occurred 1n this District,

IN. FACTUAL ALLEGATIONS

A, The Federal Universal Service Program

The Telecommunications Act of 1996, which amended the Communications Act
of 1934, 47 U S.C. 8§ 151 er seq. (collectively, "the Ac1”), established & federal program 1o
ensure that affordable teleccommunicetions services are available to all Americans. 47 US.C. §§
214 and 254, This pohicy objective 1s referred to as "universal service ™

14 Congress determined that universal service poals would be accomplished through
competition, and directed the Federal Communications Commission ("FCC™) to create a lederal
areversal service funding mechanism that would provide financial support 1o both incumbent and
competitive telecommunications carniers that salisty basic critena established by the FCC.
Carmiers that gualify for such support are referred 1o as federal “eligible telecommunications
cammiers” or "ETCs.”

18 The FCC began implementing Sections 214 and 254 of the:Act when 1t 1ssued 1ts

fire: universal service order in 1997, jn the Matter of Federal-State Juint Board on Universal

Service. CC Docket 96-45. Keporr and Oraer, FCC 97-157 (rel. May 81997} % 4 ("Universal

Lot




Service Order™) The FOCs universal serviee regulations are set forth at Tile 47, Pan $4 of the
Code ol Federal Repulations, 47 CT.R. § 54 1, es. seq. |
10, As setforth ar 47 CTFR,§ 54101} 1)-(a)(9), the FCC designated the {ollowing

core ielecommunications services or functionalitics to be supponed by -the federal universal
service support mechanisms (hereafter, the “Supponed Services™):

(2)  Voice-grade aceess 1o the public switched telephone network;

(h) Local usepe;

(¢) Dual ione mulli-frequency signaling or its functional equivaient;

(d) Single-parly service or is functional equivalent;
{e) Access 10 emergency services,
{ ACCCSS 10 OPEralor Services,

{p) Access tc interexchange services;

{(h Access to directory assistance; and
(1) To!l imitztion for guatifying low-income consumers.
B. The Federal Lifcling and Link Up Assistance Programs
17. The FCC has also esigblished federal universal service mechanisms that provide

pubhic assisiznce to qualified, low-income consumers. These universal service mechanisms are
known as the federal “Lifeline” and “Link Up™" programs. The FCC regulations governing the
Lifeline and Link Up programs were codified a1 47 CF R Part 54, Subpart £ (47 CFR.§§
54 400 through 544173,
1. Lifetine
18, The federal Lifelme program reimburses an ETC for previding quealified, low-
intome consumers 2 monthly discount off the cost of the carner’s lowest-cost residential rate

plan. As sel fonh in the FCC's universel service rules, Lifeiine 15 defined as “a retail local




service offermy: (1) {uhat s avinlable only w0 quatifying fow-income consumers; (2) ot .which

qualifving low-income consumers pay reduced charges as g tresult of application_of the Lifeling

suppon amount described 1in 147 C.FR.§1 54 4037 47 C.F.R § $4.401(a) (cmphasis added),

19, FCC Rule 54.403 defines both the amount of federal [eline suppont available
and the limitations on the application of such support. Pursuant 10 47 CF.R. § 54.403, federal
[ifeline support is comprised of Tour assistance credits or “Tiers.” “Tier One™ support is equal
10 the monthly “tariffed rale in effect Tor the prunary residential End User Common Line c‘hargcl
of the incumbent local exchange carrier serving the asea in which the qualifying low-income
consumer receives service.” “Tier Two™ support is equal to $1.75 per month. “Tier Tiwee”
cupport is equal 10 “one-half the amount of any state-mandated Lifeline support or Lifeline
support otherwise provided by the camier, up tov a maximum of $1.75 per month.™ Il applicable,
“Tier Four™ provides up 1o an additional $25 per month for an cligible resident of Tribal lands,
provided the additional suppen does not bring the basic local residential rate beiow 31 per
month.

20 Application of the federal Lifeline suppornt credits 10 a qualitying cusiomer’s basic
residential rate is poverned by 47 C.F R § 54 403(b}, which provides in pertinent part:

Eligibic efecommunications carniers that charge federal End Uiser Commion Line
charges or equivalent federal charges shall apply Tier-One federal Lifeline
support to waive the feceral End-User Common Line charges for Lifeline
consumers. Such carriers shall apply any addinonal federal suppon emount 1o a
gualifving low-income consumer’s intrasiale rate, if the carrier has received ihe
qualifving |

non-federal regulatory approvals necessary 1o implement the required rate
reduction. Other eligible icleconmunications carniers shal) apply the Tier-Onc
federal Lifeline suppen amount. plus any additionsl suppont amoum, 1o reduce

their_lewest 1anffed (01 otherwise penerally avajlable) residental rate for the

services epumerzted in Sec. 54.101¢a} 1) through (a)(9). and charpe Lifeline
corsumers the resulting amount.

' The “Ind User Common Line” charge 18 also reterred 10 ag the “Subscniber Line Charge™ or

T e




47 C.F R § 54 403(b) (cmphasis added).

24

P

In adopiing the regulations discussed above, the FCC clarified that a {ederal 11C

mast apply the federal Tifeline suppost it receives to the carrier’s lowest generally available rote

for the Supponed Services:

These

rules require that carriers offer qualified low-income consumers the

services that must be included within Lifeline service, as discussed more fully

helow,

including toll-limitation service. 1LECs providing Lifeline service will be

required 10 waive Lifeline cusiomers’ federal SLCs and, conditioned on stale
approval, 10 pass through to Lifeline consumers an additional $1.75 in federal’
support. JLECs will then receive a corresponding amount of support from the
new support mechanisms. QOther eligible tclecommunications carriers will
receive, fur each qualifying low income consumer served, suppon equal (o the
federal SLC cap for primary residential and single-line business connectjons, plus
$1.75 in additional federal support conditioned on state approval. The federal
support emount must be passed through 1o the consumer in is entirety. In
zddition, all carriers providing 1.ifeline service will be reimbursed from the new
universal service suppori mechanisms for their incremental cost of providing toll-
limitation services 1o Lifcline customers who elect 1o receive them.  The
remaining services included in Lifeline must be provided to qualifying low-
mcome  consumers gl the carrier’s Jowest lanffed (or otherwise gpenerally

avajlable) rate for those services, or at the state’s mandated lifchine rate; af the
slate mandates such a rate for low-income consumers,

Universal Service Order, § 368 {emphasic edded).

2?7
P

] ikewise, in formuiating its initial universal service recommendations 1o the FCC

in 1096, the Fedesal-Stale Joint Board on Universal Service (the “Joint Board”) determined that

the “Lifelime rate” 10 be made availcble 10 yualified, jow-inceme consumers shall be “the

carrier's Jowest comparable non-1.ifeline roie 1educed by at leas: the $5.25 {now $8.25] amount

of federal support.” In the Mawter of Federal-State Joint Board on Universal Service, CC Docket

G6-45. Recommended Decision, FCC 9613, 9424 (rel. Nov._ §, 1996),

t

198}

Accordingly, all federzl E'1Cs must apply the federal iLifeline support discounts to

reduce the cost of the carnier’s Jowest residential rate.

R




2. Link tp
24 The fedesal Link Up program seimburses 1TCs for providing discounted service
activation or insialiation charges to quahificd, low-inpcome consumers. Consumers qualifying for
Link Up assistance are eligible to save up to 50% of the 1irst $60 ol the 11 C's customary service
activation o1 instatlation charges (e, the subscriber will receive a 0% discount or $30.00,
whichever is less).  Qualified, low-income consumers sesiding on federally-recognized Tribal
lands may receive an additional $70 w0 defray 100% of the service activalion or installation

charges between $60 and $130.

25, Fligible consumers may also establish an interest-{free 12-month deferred payment

plan for the remaining activation or instzllation charges of up to $200.
26

I'ederal Link Up cssistance may only be applied once 10 initiate service at the

same principal residence, and link Up assistance cannot be applied 10 customer facilities or
P P P m

equipment, inciuding the cost of the customer's phone.

C. State Administration of Federal Universal Service Programs

27, Section 214{e) of the Act provides that a State commissien — here the KCC -~ has

the zutherity and responsibility 10 desipnate carners as cligible o receive federal universal
SCTVICE SUppor.

28 Section 234(Y) ot the Act funher provides that ¢ State mzy adopl additional

regulations governing the provision of universal service within iis jurisdiction, provided (1) any
additional regulations are not nconsistent with the FCC's universal service rules, and (2) the

Sgate adopis o separale lunding mechanism o support compliance with the additinal

reguirements. Section 254(1) provides in pertinent part:

A Siate may adopt regulanons not inconsistent with the [FCC’s) rules 10 preserve
and =dvance untversal service | .. A Siate mav adopt regulations to provide {or

acdisenal defininiony ond stendards 10 preserve sind advence universal service

-
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within that State only 1o the extent that such repulations adopt additionat specific,
prediciable, and suflicient mechanisms lo support such defliniions or standards
that do not ¢elv on o1 burden Federal universal service suppon mechanisms.

47 UJ.5.C. § 254(f) (emphasis added).

29. A State’s adoption of additional universal service regulations may be tusther
restrained by certain jurisdictional limitations,  Specifically reievant to this casc.\‘arc the
jurisdictional Limitations set forth in Section 332(¢X3)(A) of the Act, which expressly prohibit
State regulation of CMRS carrier rates and entry as follows: o !

Notwithstanding sections 152(b) and 221(b) of sthis title, no_ Stale or local

government shall have any authority to regulate the eniry of oi the rates charped

by any commercial mobile service or any private mobile service, except that this

paragraph shall not prohibit a State from regulating the other terms and conditions
of commercial mobile services . . ..

47 U8 C.§332(c)2)(A) (emphasis added).

. The Kansas Lifeline Rule Violates Federal Law

T

a0, In October 2005, the KCC commenced an zdministrative rulemaking proceeding
(Docket No. £06-GIMT-446-GiT) 1o review the adoplion of cenain additional repulations and
requiremenis applicable to carviers desipnated as federal ETCs in Kansas, On Ociober 2, 2006,
the K CC released an Order adepling the foillowing reguirement

ETCe are required t¢ atlow Lifeline customers o choose a calling plan and to

apply the Lifeline discount 10 the plan sclected by the customer. Any ETC that

does not zllow customer selcction at this time must do so within 180 days [ie., by

March 31, 2007] of the date of this Order,

31 In other words, the KCC direcied all ETCs 10 apply the federal Lifeline discounis
10 any calhing plan selected by the consumer, rather then & carrier’s lowest cost residential rate
plan as required by 47 C.F R § 34 403(b).

32 Sprint sought reconsideration of the XCC's Order. The KCC denied Sprint’s

pesition for recensideratien of the Kansas Lifeline Rule At this ume, the KCC’s rulemaking

preceeding is sull pending with respect 1o othier issoes




el
]

The Kansas Lilehine Rule set forih above violies federal law for the following

three reasons:

{a) The Kansay Lifedine Rule 15 inconsistent and cannot he reconciled with the

FCC's winversal service rules in vinlation of 47 U S.C. ¢ 254(D),
(h) Comphisnce with the Kansas Lifeline Ruie would require a federal £1C 0
inappropriately apply federal Lifeline support 1o reduce the cost of any calling plan selected by.

the consumer, rather than the camier’s lowest cest residential rate plan as required by 47 CT R §

54 .403¢(b); and

{c) Comphance with the Kansas l.ifeline Rule would require a CMRS
arovider designated as o tederal ETC 10 provide an equivalenl monthly service discount to

qualified, low-incomc consumers that will not be reimbursed by federal univessal service

support. As o resultothe rule would impermissibly regulate a CMRS carier’s rates in violation

of 47 USC §332(0)3)(A)

34 Compliance with the Kunses Lifeline Rule will cause irreparable harm as Sprint
wauld be required to vinlaie federal law 1o satisty the Siate law requirement.

:5. Enjeintnp ine enforcement of the Kansas Lifeline Rule will maintain the sratus
oo 2nd serve the pubhic interest by ensuring ciipible. low-inceme consumers are not denied

federal Lifeline assistance.

RY{Y

Erjoming the enforcement of the Kansas Lifeline Rule will not adversely affect

Uefendants or Korcos aniversal service consumers.

(P}
-~

For ihese 1easons, the Count sheuld declare the Kansas Lifeline Rule preempied
bv federal law and issue a iemporarny restraining order and preliminary and permanent injunction

against the enforcement of the requirement against Sprint,

9




V. CLAIMS FORRELIEF
COUNT]
Violation of 47 U.S.C. § 254()

38, Sprint incorporates by reference the preceding paragraphs as though fully set forth

herein,

39. By adopting repulatory requitements that are inconsistent with the FCC's

implemeniation of the federal Lifeline and Link Up requirements, the Kansas Lifeline Rule
violates 47 U.S.C. § 254(1).

40. Sprint therefore seeks a declaration pursuant 10 28 U.S.C. § 2201 thai the Kansas

Lifeline Rule is preempted by federal law and a temporary restraining order and ordess
preliminarily and permancently enjoining the enforcement of the requitement against Sprint.
COUNT I
Viglation of 47 C.F R, § 54.403(b)

41 Sprint incorporates by reference the preceding paragraphs as though fully set fonh
herein,

47, By adopling repuleiory requirements that are inconsisient with the FCCs
implementation of the federal Lifeline and Link Up requirements, the Kansas Lifeline Rule
vipleies 47 C.F.R . § 54.403(h).

43, Sprint therefore sceks o declaration pursunni 10 28 U.S.C. § 2201 ihat the Kansas

Lifeline Rule is preempied by federal law and @ temporary restraining order and orders

preliminanily and permanently enpoiming the enforcement of the requirement apainsl Sprint.

10




COUNT N
Viatation of 47 U.S.C. § 332(c)(3)}{A)

44 Sprintncorporates by reference the preceding p_nragraphs as though fully set forth
herein.

45. By adopting regulatory requirements that are inconsistenl with the FCC's
implementation of the federal Lifeline and Link Up requirements, the Kansa; Lifeline Rule
would require Sprint 1o provide an equivalent monthly service discount to quaﬁﬁcd low-income
consumers that will not be reimbursed by federal universal service support.  As a result, the
Kansas Lifeline Rule would impermissibly regulate Sprint’s rates in violation of 47 U'SC §
I32(cHINA).

46.  Sprint therefore seeks a declaration pursuant to 28 U.S.C. § 2201 that the Kansas
Lifcline Rule is preempied by federal law and an Order prefiminarily and permanently enjoining
the enforcemnent of the requirement against Sprint.

WHEREFORY, Sprint pravs {or the following relief:

1. For an Order declanng thai the Kansas Lifehne Rule 1s preempted by federal law,
specifically 47 US O §254(13. 47 USC§ 332(e)3)(A) and 47 C.FR. § 54.403(h);

Z I'es temporary scesitaining eorder and  preliminary injunction  enjoining  the
[iefendants and any emplovees o5 agents of the Kansas Carporation Cemmission from taking
any action io enforce or afiemipi 10 enforce any provision of the Karsas Lifeline Rule againsi
Sprint;

3 For an Onder permanently enjoining the Defendants 2nd any employees or agemts
of the Kansas Corporation Commaission {rom taking any action to enforce or zitempt to enforc¢

zny provision of the Kansas Lifeline Rule apainst Sprint: and




4. tar and Order granting Sprint such fugther redief as the Court may deem just and

reesonable.

Dated March 23, 2007,

Respectiully submitted,

STINSON MORRISON HECKER LLP

/s/ Mark D, Hinderks

Mark D. Hinderks (KS 11293)

12 Corporate Woods

10975 Bensen, Suite 550

Overland Park, Kansas 66210-2008
Telephone: (913) 344-6706
Facsimile: (913) 344-67%4
mhinderks@istinson.com

BRIGGS AND MORGAN, P.A.
Matthew A Slaven (MN 288226)
2200 1DS Center

Minneapolis, Minnesota 55402-2137
Telephone: (612)977-8400
Facsimile: (612)977-8650
mslaventbripps com

ATTORNEYS FOR PLAINTIFF
SPRINT SPECTRUM, L P
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THESTATE CORPORATION COMASSION
OF THE STATE OF KANSAS

Before Comnussioness Brian 1. Mohne, Chair
Robert E. Keehbiel
Michael C. Moffet

In the Matter of o General lavestigation ) Dacket No. 06-GIMT-446-GIT
Addressing Hequitements for iJesignation of )
Eligible Teleconununications Cumiers. )

ORDER ADDRIESSING PETITIONS FOR RECONSIDERATION

The above-captioned maiter comes before the State Corporation Comnussion of the State
of Kansas ("Comnussion™). Having reviewed iis files and records and being fully advised in the
premises, the Comnmussion finds as follows:

{. Background

I On October 2, 2006, the Cuommission issued its Order Adopting Requitements {or
Designation of Eligible Telecomninications Carriers. Sprint Nextet Corporation (Sprint) filed
its Petinon for Recens:deratzon on October 1€, 2006. RCC Minnesets, e, USCOC of
Nebraska/Kunsas 1.1.C {RCC and USOCC) and Alhie]l Kznses Limited Pannership (Allwel) fijed

thear Penuens for Reconsiderauon on Fniday, Ociober 20, 2006,

12

Sprnt reguesied ieconsideranen of the following four sequirenients: that
compettive telecommuncations catriers (CTITC) include languzge in all their advenising on

iheir obhiganon 1o provide uriversal service and contact inforniztion for the Commission’s Office
of Public Affairs and Consumer Protection; that CETCs that do not provide undiniied local usage
raust offer frec per nunute bincking of local nsape to Lifeline customers; that wireless eligible
teiecommunications cursers (tETCYmust offer ut least one calling plan without a termination fee,

and. that ETCs must allew ideline customers to choose a plan




i Adbiel requested reconsideration o the wdvertisement regquirement and l-hL.'
reguirenment o alow Lilchne custemers o choose o plan.

4 RUC and USCOC requested reconsderation of the ol blocking requiteient and
the 1equrrement that wireless F'TCs offer a calbing plan without a fermination {ee. Additionally,
ROC and USCOC arpued that service quality improvement plans shoeuld apply 10 all ETCs and
that 1the Commussion should address, in this docket, the applicability 10 wireless ETCs of the
tilhap practice standards bemg considered in Docket No. 06-GIMT-187-GIT.

5, On November }, 2007, the Commission's staff {Staff) tiled its response 1o the
Petinons for Reconsideration. Staff sddressed the issues raised in the Petitions {or
Reconsideration and provided its tecommendation 1o the Commission on how 1o address those
issues

1i. Adverusing Reqguirement

o In its Order, the Commission concluded that CEVCs must provide information in
all of thewr advertisements in the £TC areas they serve explaining the CETCs” universal service
ohiigsnons. Within 90 days of the Commission’s order, CETCs must provide the language to
Staff for review so that the language can he incloded in advenising. CETCs were also required
o nciude i ther advertsing the contact information for the Commission’s Office of Public

ffairs and Consinner Protection.
7. Spnnt and Allte] request reconsideration of this issue. Sprint argues that the
Commission's advertising requiremenis, when applicd 1o wircless carriers, violates the

prehibinon in state Jew against regulating such carners.” Sprint claims that K.S.A. 66-104aic)

and K S.4 66-1.143(b), which siate that wireless carniers “shall not be subject 10 the junisdiction,

“Sprin: Pennon & 6.

Ver i S i e
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I The Commsion agrees that 1t does not lave authority o inpose regufabion on
wireless carniers as such, but thiat s not the ssue presented here. The Commussion is imposing

advernsing requirements on sl CETCs. some of which are wareless carniers. The Comanssion

las in prior dockers sddressed ihe question of whether the Commnssion has authority 1o impose
requiremicnts on ETCs thot are wireless carriers and has consistemtly concluded that does. In
Docket 0-GIMT-584-GJ7T, the Comumission said the tollowing about the issue:

Conditioning receipt of state universal scrvice Suppos on non- ;
discriminatory requitements on afl 1ETCs related 1o the provision

of universal service would not be an unfawful exercise of
jurisdiction over radio common carriers. Radio common carriers
would abviously he frec 1o decide whether they are prepared 1o
comply with any such corditions or to shstain from receiving
supporl.

Spnnt ruised thie issuc again in Docket No. 05-GIMY-187-GI'T. Again, the Commission
concluded that it has jurisdictuon (0 unpose conditions such as these advertising requirements in
the context of ETC designation I response 10 Sprinl’s arpuments in that case, the Commission
said the following:

Spuntmay be arguing that the jurisdictional discussion in the 584
Dockel was Jicte, und. given funber determinations below, Sprint
mzy hold a «imilar interpretation of this order in the future.
Regardiess. the Comnussjon made a legal deiermination therein
which was unchallenped. The Comimission again reaffinns thai ot
i~ consistentiy hobding o that legal determination and, until it 3s
presenied with clear and controlling authonty {o the contrary -
something Sprint has failed o produce in this docket — the
Commissien determines thar 1t has the jurisdiction 10 1mpose
quality of service standards on wireless ETC cartrers as a
condition 10 ihe distribution of KUSF funds in additon to the
171C desipnancn ) a wireless carrier suakes the decision 1o avail
itsclt of the henefn of universal cervice funds, that carner also
subnects nself 1o commission punssdiction which is based on the

ol the Matter of @ Generad lavesigancn i Qualiy of Service Signdards 16 Determine wheiher a Uniform Set of
Standards Car be Applied 1o all Eligible Tewcommuncanons Corciers, Docket No 00-GIMT-568-CIT (584
Dockesy. Order = Addressing Junsdignon, istued May 52005




Commisaon’s doty o eftecnvely and reasenably carry out it
duties under federal and state statotory provisions,”

12 Whide these carhier dockets were focused on quality of service, the ratonale is the
same. The Commission has consistently held that i1 has junisdiction over wircless 11O i their
capacity us an E'TC. Neither Spnnt nor Alliel has pointed to any “clear and controlling
authonty™ that justifies a departure from this Comnussion's prior holdings on the issuc. A
wircless carrier that subints 1o the junisdiction of this Commission for the purpose of E1C
designation is subject te the conditions imposed by the Commission ‘in’m'dcr to be desipnated as
an ETC, ' ' ‘

13 Beyond the jurisdictional arguments, Sprint camplains that the Commission’s
requirerients that E17Cs advertise theii universal service obligztions and include contact
information for the Conumission’s Office of Public Affairs and Consumer Protection is
inconsisient with the FCC s universal service rules. Those rules require carriers 1o advertise the
zvinlability and charges for universal services using media of genersl distribution.'® Sprint
appears to agree that the Commission has authorily to require a carrier 10 agverise 1s “universal
service obhipslions.” but states 11 is unclear which “universa) service obhigations™ are at issue. "’
Repurdless. Spant staies that requiring the Comnussion’s contact information does conflict with
the FCC rules hecause the FCC has not “construed tie federal sdvertising requirement as
extending beyond the ohligation to adveriise the availability of and chaiges for the supported

. w1l
sErvices.

L

Inone Muner of General fnvesiipanon into Modific ation of the Qualite of Service Stendards. Docket No. 05.
GIMT-LE7-CIT (187 Deckets, Oider on Motont of Sprnt, SWRT. and COX isseed March 7, 2006

VS, 4T USCLE 2idiey L By and 47 CFR §E54.201(8)2)

© oot Fetition wt § 14

" Spont Fetitian a1 14

5




14 Stafl argues that the advernising requirements sunply ensure rmnpliancc.u‘filh 47
US O % 214 which requases 1TCs to offer umiversal services wind 1o advertise those
services and charges. Inadditon, Stalf states tiat the advertising requirements ensude that
custemers know what e expect from CHTCs snd funtber ensure that tie designation as an ETC 15
in the public nteresi ™ Staff <iates that the requirements are consistent with the FCC's rufes, bul
that the Commission is not ¢bligated 10 mimvor those rules. Stalf ¢iies the FCCTs March 17, 2005

14 . N . . .
Repart and Order’”™ which states tha! state commissions are “well-equipped to determine their

own ETC eligibility requiremients.”'®

15 47 1.5.C § 2149(e)(2) delegates 10 1the state commissions the autharity to
designate a carrier 2: an ETC. That section requires the siate commission to {ind that the
designation is in the public interest and that 1the requirements of 47 U.S.C. § 214(e)(1) are met.

Those requirements are 1o
{A) offer the services that are supporied by Federal universal
service support mechanisims under section 254(¢) (47 USCS §
254{c}], enher vaing its own facilities or a combination of its own
facilives and resale of another carrier’s services (including the
services olfercd by another eligible tcJecommunications carrier,
and

(1) adverise the availubility of such services and the charpes
therclote usir g media of general distiibution.

The Comnnssien views 1he requireinent that CETCs include language regarding their universal
service chhgation in their advertang as merely s mechunism to ensure the requircments of
254¢e)( 11 aie mer. The Commission cerees with Staff thar the requirement to include the contfuct

mformanon for the Cihice of Public Afizirs and Censumer Protection simply ensures that

* Sealf Response at §7
M Siafl Revponse a1 96,
" i the Metter of Federal-State bosnt Beoard on Universal Service, CC Docker Noo 9665, Repart and Grder, Rel

Moich 17. 2005 (March 17 M35 Keporr and Grder)
RN lesponse ot § Todme March i 7 T0US Kepori and Qrder 51 e
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custamicrs know where to tur with guestions and complamts,aregquirement thal will help ensae
designation of an FTC s i the public interest. “The Conunission mncludes that the advernising
tequirenients are consistent with the FCC's rules. Addiionally, 10 the extent Sprint views these
requirements as going beyond the federal requiremenis, the FCC, as explained by Staff, has
determined that state Commussions are in the best pusition 1o detenine their own elipibilily
require me s,

16, Sprint argues that the advertising rules are inconsisient with the FCC's rules
hecause they are not competitively neutral becasuse they only apply 1o CETCs and not incumben)
ETCs. Sprint claims this puts CETC at a disadvantage because they will have to modify their
nationa! advertising campaipgns whereas incumbent ETCs will not.'? Alliel also argues that the
advertising requirements should be applied to all ETCs, not just CETCs.'®

17. Staff explains that the application of the reles 10 CETCs is necessary because
CETCs do nol have directories '’ The Commission agrees. Incumbent ETCs have direciories
with contact informanon for the Commuission. As explained by Stafl, customers of the
sncumbent EYCs are generally aware of the obligations 10 provide services and can obtain
contaclinfarmanon for the Commission 1if consumers have questions or complainis with the
services provided. Provaiding infonmanion about services and the Comnussion’ s coniacl
information will ensure that a CETC s customers have the same information availsbie to
customers of incumbeni BTCs A discussed below, the Commission will reco nsider it order
regarciny advernising 10 amehoraie concerns Sprint and Alliel have concerning, the obiigaiion

CETCs have to modify national adverising campaigns.

Sprint Petitien at § 6.
Alliel Pediuen at §7
" Kialf Rewporse ut 98




o g -

I Sprnt clns the advernsing regiirements samount 1o an unatunded mandaie, 47
LS O § 2583800 provades as Tollows:
A State may adopt regulations o provide for additonal
defimtions and standards to preserve and advance universal
service within that State only 10 the exient that such regulanons
adopt addivonal speciic, prediciable, and suffrcient mechanisms
10 suppornt such definitions or standards that do not rely on or
burden liederal universal service support nechanisms.
Sprint argues that the advertising requirciments violate this provision by piacing an additional
burden on CETCs without providing support to defray the costs of implementing the
20
requirements,
19 The Commission docs rol view these advertising requirements as a burden on
“Federal universal service support mechanisms”™ in any way. As Staff states, the new rules are
simply a cost of doing business and a necessary requitement if a company 1% seeking unjversal

' If additional costs are incurred, they arc the costs necessary 1o meet the

service supporl.2
requirements of meeting eligibility requirements and can be recovered inthe ETCy cates.

20. Sprint states the advertising requirements are vague by not detailing the services
that must be adveriised.”” Sprint also argues that the Commission’s order innproperly delegated
the 1ob of determiining the proper wording of the advernicensents io Staéf,

21 The Commission is confident that Staff znd the CETCs can work together 1o
develop language that is clear and vatsfies the adveriising requirement. As cxplained by Staff,
Alltel. RCC snd USCOC. and other conipanies have been able to work wilh Staff 1o comply with

. . L. - . . ) S
ihe advenising requirernents in thew incividual ETC designation dockets.” Finally the

Commitsion does not view its duective 1o work with Siaff as a delegation of power. 1f Sprint

™ Sprint Perivion at §17
:_i Sialf Response a1 §§
“ Spnnt Fenuon a1 §19.
DG Resproze 9§ ¢




and Statf work topethier and euber patty believes the resolts of tat work are not consistent with
the adverusing requirernents of this order, than d:,\puic Cun be brought 1o the Conumission lor
resolution. “Fhe Comumission fully expects to resolve any dispuies between Staft and the CHTCS
on this issue.

22. Finally, Sprint arpues that the advenising tequitements are overbroad and
burderisome. Sprint argues thal the rcquircmcn‘t.\ can be construed as applying 1o all adveritaing,
not just print advertising ™ Sprint states that taitoring national advertising 10 state-specific |
advertising reguiemenis is overly burdensome.”

23, Allte) propases what it believes are fess burdensome akternatives that will
accomphish she sanic goals. Alltel says that periodic and targeted sdvertisements o customers in
C1C areas would be effective and less burdensome than requining that all advertisernent inciude
ihe information required by the Commission.”® Allte sugpests that a workshop to discuss this
targeted zpproach is a betier solution than the requiremients implemented in the Commis.smn‘s
order.”’
24, In ity response, Siaff agreed that it 1s not reasonable 10 include the required
languape 11 "all” 2dy erising " Staff believes that the Commission should fellow prior precedent
in the pnor ETC dockets and finut the advertising requirements 1o print advenisements that are
devigned 16 reuch customers i the CIZTC s designated service area ™

25 Fhe Commission agrecs with the concerns riised by petitioners regarding the

burden that will be imposed if the advernsing reguirement 1s 1mposed on all advertising. The

* Sayrint Petion al § 2
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